
May 9, 1994

Maurita K. Coley
Senior Vice President
Legal Affairs

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, NW
Washington, D.C. 20554

EX PARTE OR '-i-\T"=.:"lLElJ

Dear Mr. Caton:

Re: Ex Parte Mee~--
MM Docket ~266:bble
PP Docket No. 93-253 - PCS

On behalf of BET Holdings, Inc. and pursuant to Section 1. 1206(a) of the Commission's
Rules, this letter will constitute notice that on May 3, 1994, Robert L. Johnson, President and
Chief Executive Officer, Debra L. Lee, Esq., Executive Vice President and General Counsel,
and Maurita K. Coley, Senior Vice President, Legal Affairs, of BET Holdings, Inc., met with
Chairman Reed E. Hundt and Merrill Spiegel, Attorney Advisor General, to discuss outstanding
issues in the Commission's "Cable Rate Regulations" and "PCS Competitive Bidding"
rulemaking proceedings. BET Holding, Inc. 's views on the substantive issues discussed are
indicated in the attached summary. An onginal and one copy of this letter has been submitted
to the Secretary.

Should any questions arise in connection with this notification, please do not hesitate to
contact the undersigned.
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Commissioner Andrew Barrett - Room 844
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BET HOLDINGS, INC,

CABLE RATE REGULATION OVERVIEW
MM Docket No. 92-266

A la Carte

The Commission's rate regulations as they relate to programmers are helpful to the extent
that they discourage operators from taking cable networks off a regulated package and
transferring them to an unregulated a Ii~ package. However, further refinement of the
regulations is necessary with respect to the provisions for adding channels.

Addin& Channels

The current regulations allow a cable operator desiring to add a channel a minuscule per
channel adjustment plus a pass through of the external cost and a 7.5% mark-up of the external
cost factor. This formula provides virtually no incentive to add low priced cable networks and
actually gives operators the incentive to add high priced channels to take advantage of a higher
mark-up. Note that a 7.5% mark-up of a cable service, such as BET, priced at $0.10 is only
$0.0075, which is less than a penny. This result is particularly harmful to minority-targeted
services, such as BET, which cannot charge the same rates as high-priced, mass appeal channels.
For example, an operator adding BET to a 46 channel system would only be able to realize a
profit of $0.02 per subscriber: $0.01 per channel adjustment plus a pass through of the cost
($0.10) plus a $0.01 mark-up of the cost [$0.10 x .075 (rounded up)]. The obvious incentive
for an operator would be to add a higher priced channel for which a higher mark-up could be
recovered.

If the "Adding Channels" provision is to be "program neutral," the formula should be
changed from a "cost plus percentage mark-up of cost" to a "cost plus flat number." Otherwise,
operators will always choose to add higher priced, mass appeal services.

MinQrity Channels Feature

The 1992 Cable Act specifically acknowledged the need for diversity in programming and
specifically addressed the need to provide minority programming incentives by incorporating the
minority leased access channels provision under Section 612(h)(i)(1) and (2) of the Act and
Section 76.977 of the Commission's rules. (See attached.) Under this provision, Congress
allows cable operators to designate a portion of their mandatory leased access channels for
carriage of minority programming.

BET submits that in view of Congress' expressed concern about minority programming,
the Commission's regulations should include an additional incentive for operators to add
minority-oriented channels to encourage the development of diversity in the availability of
programming choices. We propose that in addition to whatever standard mark-up formula the
Commission adopts, a "minority channels" feature should be added which would be double the
standard mark-up. For example, under the current proposed regulations which provide for a



7.~~ lDIl'k-up over COltS, the Commission should IIIow a IS~ mark-up over cost for adding
a minority channel. If a COlt plus flat-rate mark-up it adopted, the Commission should double
the amount of the flat rate mark-up if the operator adds a minority channel.

In IdditioR to the above, the CommiSlion sbau.IcI give operators an additional incentive
to add IIlOIe cbaDnels, bued OIl a sliding scale formula. Again, the rationale for this additional
-kiclrer- is to~ opent.ors to open up more daannels. We submit that encouraging
operators to add dIaaDeIs iDcRues opportunities for diversity in program choices for consumers
by iDcreaIing the likdihood that operators will add minority programming.

EXAMPLE:

For ....., • opII8)r wIlicll added __ (3) chanllds would let the staDdard
RllCO¥etY-plua fonnula; ....,. six (6) chaI1ReJa would allow recovery of the standard reoovery­
pIua fonRuJa, pIuI .. additio8al add-on, e.g., 10~; addition of nine (9) channels would get the
standard recovery-plus, plus a IS" add-on.

If the Commissioa ...-.ded its regulations as we propose, the formula would look like
this for III opera&or adding BET to a 46 channel system:

Per CbMDel Adjustment
Factor from table: .01

- plus -

Extemal Cost
Pus Through for BET:

- plus -

Propam Mark-up:

- plus -

Minority Channel
Mart-Up:

2

.10

20~ or

40~ or

SO. IS (if flat rate)

$0.30 (if flat rate)



••

In addition, if the operator added BET a10nI with, for example, 5 other channels, it
would get to take an additioDall0" of the entire mart-up of all 6channels as illustrated below:

Number of Cbannds Added

0-3
4-6

7+

Additional Mark-Up

o
10%
15%

UIiDI die eumpk lit forth above, an opcnaor would get an additional SO.08 mark-up
if it added BET and 5 adler channels for a total of 6 daannels.

AckIitiMIl Mark-up for
Addina Multiple ChaAne1.
(10" x 5 channels @ SO. 15)

- plus -

IO~ x 1 channel (BET)
at $0.30

.05

T 'Man.4p
fer A MaItipIe Opnpels .08

SIw""" II Od* Prw' dDa OD Rcplattd Md A II Cute PadwPS

FinaUy, the Commiuion may want to consider enoouraaing cable operators to incrase
cmIIUIDer dloica by simu1cuting programmina in both a reaulated expanded basic packaae as
'It'Ill u in 1ft • 11~ J*bIe option. While such aa amngement would be subject to
....tioM between the cable operator and the cable programmer, the Commission's
encouraaement of this option would assist in its implementation.
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BET HOlDINGS. INC.
res OYERYJIW

Competitive Bidding
PP Docket No. 93-253

The advent of Penonal Communicationt Services (·PCS·) offers unparalleled
opportunities for desiprted entities wiIIlin& to pllticipate in the development of emerain&
tecbRo1oIia. The eo.miJIion is in the unique poIitiaIl of estIblisbin& a nationwide licensing
and service framework that will include a wide variety of diverse individuals and businesses.

• Sc&-'sidm. Set-aside blocks are critical to designated entity success in the broadband PCS
auctions.

• 'WiDI Cmti&t. III IlIIdition to set-uide blocks for broIdband PeS, the Commission
IhoukI offer sipificMt bid'" Cl'ldits to ......... .utieI. Due to the highly competitive
natuJe of the aucticlu and .. CORIiderable COllI of COIIStrUCting to the Commission's build-out
requiremaHs, a sipificaAt biddin& credit is necessary to support and encourage designated entity
participation.

• ,_n,.. Pu!lW!t', The Commission sboukl permit all designated entities, not just
small buai.neues, to defer payments for their licenses through installment payment plans.

• TN Cldifir*e. The availability of tax certificates is important to designated entity
participation in broadband PeS. Tax certificates will permit designated entities to attract needed
capital. Tax certificates should be made available when an auction winner sells a license to a
designated entity and when a designated entity sells a minority interest to a non-controlling
investor.

• pmremaq, FJilibUHy. The Commission's defiBitions of control for minority based
pmfen:nces are overly ra&ricUve. I2c~ oontrol in the designated entity is sufficient,
n:pnIlas of wIaetbcr the '0.1" equity ownership requirement is met. Permitting designated
entity control in the opentDon of PeS systems will satisfy Congress' intent to encourage
designated entity participation.

• A.iranofCgpriMim'l Pref.... The JJft'lerences afforded to designated entities
sIaould JIOt be limited solely to smaller license blocks or a single form of preference, such as a
bidding credit.
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Communications Act of 1934
S 612

findl that uie channel caJ)llCity IO\1Iht by IUCh penon hal not been
made available in KCOrdaace with dailI MCtion, or that the price,
terlM, 01' .COIIditiona eltablilhed by auch .,aem are unreuonable
unclei' ...a..ctioD (c), the CommiIIiOn ..... b1 rule or order, require
such ~tor to make available I1ICh chum.. capICity under price,
terms, and conditio... conailteftt"Witb ....etiOll (c).

''(2) In ally CMe in which the eo""Won ftndI that the prior
a4judicatM Violationa of thilllCUon CllDlltitute a ~ttern orp~ce
of violatiOfti by an operator, the e-eieiaa~ a1Io eltabUlh any
further rule or orcIei~ to ...... tJaat the operator provides
the diversity of information IOUI'CeI~ by thiI section.

"(3) In any cue in which the CftMniee!on ftndI that the prior
adjudicated violationa of thilleCtion COIIIItitute a ~ttem orpractice
of violatioaa by Il!'7 penon who it an operator of more than one
cable system. the COmmillion may.. lItablilh any further rule or
order DeC....ry to "UN that suCh~n provides the diversity of
information aources required by thiI iIIction. .

"(f) In any action 6roUlht UDder thia section in any Federal
district court 01' belore the Commission, there ahall be a j)resum~
tion that the price, terms, and conclitioaa for use of channel capacity
detlilftated P'UlU8ftt to .ublecUon CIt) are reasonable and in ,ooa
faitli unl_ lhown br clear and conviDcial evidence to the contrary.

"(I) NotwithstandIng aectiona 621(c) uid 623<a), at such time ..
cable .)'Items with 36 or more activaW channell are available to 70
percent of households within the United States and are .ubecribed
to by 70 percent of the houaeholck to which .uch IYItema are
available, the Commillion may promulpte any additlonal rules
neee.&ry to DrOYicle diversitr of iDIormation lOurces. Any rules
promuIPW 6y the Commiallon~t to this aubeection .hal)
not preempt authority exp~y lP'Uted to franchiaing authorities
under this title.

"(h) Any CIIbIe service otTered PUl"lUmlt to this Metion shall not be
proviclad, 01' ahall be provided subject.to conditioDi. if IUch cable
service in the Judlment of the francbilinlauthorityor the cable operator
is obIcene, or is in conflict with cOmmunity standards in that it it lewd, lascivious,
filthy-, or indecent 01' is otherwile unprotected by the CoDititution of
the United States. This subsec-
tion shall permit a cable operator to enforce prospectively a
written and published policy ofproIaibiti". pro~mmiT16 that
the cable operator reasonably bel..-ua clucriba or depicts sezual
or ucretory activities or organs in a pctently offeT&8ive manner
as ured by contemporary community standards. '~

- "(i}(J) Notwithstandil1JI the Provilions of subsectiOT&8 (6) and (c),
a cable operator ret/uired by this MCtion to designate channel capac­
ity for commercial use may use an,)' such channel capa.cit,)· for the
provision of programming from a quali(Led mino~t)' programming
source or from any quali/i«l edll«JtioMl programmi,.g source,
whether or J:&Ot such source iI aflili4l«l with the cable operator. The
channel capacity rued to proviife prG6rfJmming from a qualirUld mi­
-nority JR'OII1'Umming source or /'rOm any '1ualirUNl educational pro­
grammi1&6 source pursuant to this su"-cOOn may not uceed 33 per­
cent of the channel capacity daignated pursuant to this section. No
programmi"6 provided over a cable system on July 1, 1990, may
qualify as minority programming or educational programming on
that cable system under this subsection.
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Communications Act of 1934
S 612

"(2) For purposes of this subsection, tM term 'qualif&ed minority
programming BOurce' means a plTJ#I'T'mmi"l source which devotes
substanti4lly all of its programming to coWTTJIe of minority view­
points, or to programmi116 direct«i at members of minority groups,
and which is owr 50 percent minority-own.ed, as the term 'minority'
is defiMd in section 109(iX3XCXiiJ.

"(I) For pUrpolla of this su'-ction, tM tmn 'qualified educa­
tional p1YJ6rUmmi116 BOurce' m.lI18 a p,.,.,.,-amming source which de­
votes subllttJnti4lly all of its pf"06'U1llmity to educational or instruc­
tional programmi"l that promo" publIC understtJndi1l8 of matM­
matics, tM .ciertca, tM humanin., alld tM arts and has a docu­
mented CUlnual upenditure on p1'Of11"tU"ming ezceeding $15,000,000.
The annual upeni:liture on programmi"lIMGIU all annual costs in­
curred by the pro,r'Gmming source to pl-oduce or acquire programs
which are scheduled to be televiHd, aM .pecifically excludes mar­
keting, promotion, satellite traMmission and operational costs, and
general admin;"trative costs.

"(ol) Nothing in this subsection shall substitute for the require­
ments to carry qualir&ed noncommerci41 educational television sta­
tions as specifl«l under section 615.'~

"(jXl) Within 110 do.ys following tM do.te of the enactment of
this subHction, tM Commission shalrpromulga.te regulations de­
signed to limit the accas of children to indecent programming, as
defiMd by Commiuion ngulatioM, and which cable operators have
not voluntarily prohibited under subsection (h) by-

"(A) requiring cable operators to place on a single channel
all ind«ent programs, as icUntirted by program providers•. in··
tended for carriage on channels designo.ted for commercial use
under this section.;

"(B) requiri"l. cable operators to block such single channel
unlas the subscn.ber requats access to such channel in writing;
and

'YC) requiring programmers to inform cable operators if the
program would be indecent as defined by Commission regula­
tioM.
"(2) Cable operators shall compI:>, with the regulations promul·

gated p'!rsuant to paragraph (1).'~

"OWNERSHIP IlI:BI"&ICTlONS

"SEC. 613. Ca) (1) It Ihall be unlawful for any penon to be a cable
operator if Reh ~n, directly or thr'OUP 1 or more alfHiates
owns or controll, the licenaee of a televil.ion broadcast ltation and
the predicted trade B contour of Reh ltation coven any portion of
the community .~"ed by such operatc?r'. cable ')'Item.

"(1) It .hall bt unlawful for a cable operator to hold a license
for multichanMl multipoint distribution ftrvice, or to offer satellite

. master anten1l4 tekvision service.parote and apert from any fran­
chised cable ftrvice, in any portion of tM franchise area served by
that cable operator. cable system. The Commission-

"(A) sJuJll waive the requirements of this paragraph for all
uisting multichannel multipoint distribution services and sat·
ellite master anten1l4 television services which are owned by a
cable operator on the do.te of enactment of thi8 paragraph,' and

"(B) ma)' waive the requirements of this paragraph to the
utent the Commission determines is necasary to ensure that
all significant portions of a franchise area are able to obtain
video programming. '~
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(g) T~ be afforded relief, the petitioner must show by clear
and convincing evidence that the cable operator has violated the
Commission's leased access provisions in 47 U.S.C. S 532 or
SS 76.970 and 76.971, or otherwise acted unreasonably or in bad faith
in failing or refusing to make capacity available or to charge lawful
rates for such capacity to an unaffiliated leased access programmer.

(h) Curing t~e pendency of a dispute, a party seekinq to lease
channel capacity for commercial purposes, shall comply with the
rates, terms and conditions prescribed by the cable operator, subject
to refund or other appropriate"remedy.

§ 76.977 Minority and educational proqr~inq used in lieu of
deregulated commercial leased Access capacitv.

(a> A cable operator required by this' section to designate /
cnannel capacity for commercial use pursuant to 47 U.S.C. S 532, may
use any such channel capacity for the provision of programminq from
a qualified minority programming source or from any qualified
educational programming source, whether or not such source is""­
affiliated with cable operator. The channel capacity used to provide
programming from a qualified minority programming source or from any
qualified educational programming source pursuant to this Section may
not exceed 33 percent of the channel capacity designated pursuant to
47 U.S.C. S 532.

(b) For purposes of this section, a qualified minority
programming source is a programminq source that devotes substantially
all of its programming to coverage of minority viewpoints, or to
programming directed at members of minority groups, and which is over
SO percent minority-owned.

(c> For purposes of t:his section, a qualified educational
programming source is a programming source that devotes substantially
all of its programming to educational or instructional programming
that promotes public understanding of mathematics, the sciences, the
humanities, or the arts and has a documented annual expenditure on
programming exceeding $15 million. The annual expenditure on
programming means all annual costs incurred by the programming source
to produce or acquire programs which are scheduled to be televised,
and specifically exclUdes marketing, promotion, satellite
transmission and operational costs, and general ad:ninistrative costs.

(d) For purposes of paraqraphs (b) and (c) of this section'~9

"substantially all" means that 90% or more of the progr~~inq offered ~
must be devoted to minority or educational purposes, as defined in .
paragraphs (b) and (c) of this section, respectively.

(e) For purposes of subsection (b), "minority" is defined as
in 47 U.S.C. 309(i) (3) (c) (ii) to include Blacks, Hispanics, American
Indians, Alaska Natives, Asians and Pacific Islanders.
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